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In this article, the main problems of ADR mechanisms in the Republic of Armenia were raised. The main
mechanisms being used in Armenia are arbitration and mediation, which do not have massive awareness. The
main issues for mediation are the absence of a standing committee of mediators’ qualification and that judges do
not direct disputes to mediation.
It is suggested to establish a standing committee and a public policy to raise awareness on mediation. The
main issues about arbitration are the lack of awareness and trust from society. It is suggested to take steps to
ensure the independence and impartiality of arbitral tribunals. ADR perspectives in the Republic of Armenia are
the implementation of other types of ADR mechanisms such as negotiations and expert determination, and e-arbitration. The main advantages and disadvantages of e-arbitration are analyzed.
.

In many parts of the world, the adoption of alternative dispute resolution (hereinafter referred to as
“ADR”) processes was premised on creating better
access to justice for citizens, particularly those with
lesser means . ADR’s foundational link with access to
justice is in relation to justice as a process for resolving disputes and justice in relation to equality of access
and equitable outcomes. It is widely believed that
expanding the use of alternative dispute resolution
mechanisms will significantly reduce the courts’ workload and improve the efficiency of dispute resolution
and reduce corruption risks in general. In the legal system of the Republic of Armenia, the concept of “alternative method of dispute resolution” does not exist,
and only some of the alternative methods of dispute
resolution are used. In the recent past, there were intermediary courts in Armenia, which were essentially
arbitration courts. These could be either permanent or
created to settle a specific dispute (ad hoc). However,
the implementation of those decisions was carried out
voluntarily.
Currently, among the alternative dispute resolution methods in the Republic of Armenia, arbitration,
financial system mediator, and mediation are accepted.
However, several other ADR methods can also be
effective and time-consuming if used correctly, such as
negotiations and expert determination.
What is more important for the future development of ADR in Armenia is legal obstacles and execution. The main issue with this is that ADR is relatively
new in the Armenian legal system, and the legal background is not developed as much as needed. As a result

50

of lack of awareness and trust, arbitration and mediation are not used by most of society. We believe that
the Armenian legal system needs major amendments to
legal acts and respective events raising trust towards
ADR in Armenia. We will suggest necessary amendments in the following chapters of this article.
To further understand the current status and
demand of alternative dispute resolution mechanisms
in Armenia we believe it is essential to understand
what the term means. Robert H. Mnookin defines it as
“a set of practices and techniques aimed at permitting
the resolution of legal disputes outside the courts.” .
However, there is also a debate on the term “alternative”. The central criticism associated with the term
ADR rests of the use of the word “alternative: which
suggests a firm distinction between ADR processes
and traditional litigation. Concerns have been
expressed that the word “alternative” not only cloaks a
looseness of meaning but that it can be positively misleading. Sir Laurence Street, the former Chief Justice
of New South Wales, suggests that: “It is not in truth
“Alternative”. It is not in competition with the established judicial system... Nothing can be alternative to
the sovereign authority of the court system. We can,
however, accommodate mechanisms that operate as
Additional or subsidiary processes in the discharge of
the sovereign’s responsibility. These enable the court
system to devote its precious time and resources to the
more solemn task of administering justice in the name
of the sovereign . In general, we consider the substantiation of this interpretation acceptable, and it will be a
good idea to come up with a better term for “alternative” such as “Additional.”
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The existing mechanisms for alternative dispute
resolution (ADR) in Armenia have a relatively short
history. The arbitration system was introduced in 2006,
when the RA Law #55-N on “Commercial Arbitration”
(hereinafter referred to as the Arbitration Law) was
adopted, replacing the previously existing system of
arbitral tribunals with a commercial arbitration system.
The Arbitration Law is based on the UNCITRAL
Model Law on International Commercial Arbitration,
and accordingly, the Republic of Armenia is considered a UNCITRAL Model Law on International
Commercial Arbitration country. The Republic of
Armenia has been a member of the 1958 New York
Convention “On the Recognition and Enforcement of
Foreign Arbitral Awards” (hereinafter, referred to as
the New York Convention) since 1998 . While, the
mediation system was the first introduced in Armenia
in 2015 when regulations on mediation with the participation of a licensed mediator were incorporated into
the RA Civil Procedure Code. Relations concerning
mediation were regulated in more detail by adopting
the 2018 RA Law #351-N on “Mediation” (hereinafter
referred to as the Law on Mediation). In addition, on
26.09.2019, the RA signed (but has not yet ratified) the
United Nations Convention on International
Settlement Agreements resulting from mediation,
although the provisions of this Convention apply only
to agreements reached as a result of mediation (conciliation) in another State .
As clearly stated above, the ADR mechanisms
have a very short history in Armenia. That is probably
why these mechanisms do not operate as expected and
within their full potential. As it is relatively new for
Armenian society, one of the significant problems with
ADR is that the society is unaware of its existence and
has little understanding of its entire concept. This has
many reasons, but mostly it is because of ineffective
public policy and executing infrastructure. Some of the
issues on public awareness are that:
1. For arbitration, society is not aware of it, and
the operating arbitration courts are not developed/trusted at all.
2. For mediation, judges in Armenia don’t direct
parties to use mediation, and most often, the parties are
not aware of such a legal procedure. According to
research conducted in 2020, there are some possible
reasons for this problem:
1) Judges do not take mediation seriously as an
ADR measure.

2) There is professional “competition”, presumably, there is a misconception that if a judge cannot
reconcile the parties, the mediator will also not be able
to do so.
3) The content of the obligation to explain the
essence of mediation is not clearly defined, also no liability is defined for judges who do not fulfill this obligation .
We believe that a well-planned public policy is
needed to solve the abovementioned problems. The
best solution is to make social advertisements, campaigns and create easy-to-understand guidelines on
how mediation works and, of course, conduct training
and seminars for judges in order to explain the importance of mediation and the benefits for the judicial system as thanks to meditation, the workload of the judiciary will become less. The judges will have more time
to concentrate their attention on more complex cases
where mediation or other ADR mechanisms will not
work.

As mentioned above, mediation is regulated
through 2018 “Law on Mediation” of Armenia. Hence,
practically the history of mediation is 3 years old, and
it’s a concise period to identify the implementation
results. The main problems are related to its practical
obstacles.
One of the main practical issues is that mediators
should be licensed to be able to practice mediation.
However, such an evaluation happened only once in
2015, and after that, no mediators were qualified so.
This is an issue because some of the mediators quit
their practice and the quantity of acting mediators is
just a few. Often there are no free mediators to take a
case, or they do not choose it as a priority over their
other positions, which brings us to our second point –
mediators do not get paid for the first 4 hours of mediation, and there is no motivation for them to conduct
negotiations. We believe that there is a need to establish a standing committee for mediators’ qualification
and determine the procedure of its activities. Such a
committee will be responsible for the annual qualification of the candidates of mediators and will conduct
training and seminars to make sure the knowledge and
skills are up to date.
The other improvement that can be made is making the mediation hours chargeable for it to be considered a priority by more specialists. According to the
167th article of the Civil Procedure Code of the RA,
after performing the procedural actions specified in
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paragraph 6 of part 1 of the article, the court may
appoint up to four hours of free mediation, if there is a
high probability of the dispute ending with reconciliation. The state can pay this amount, and if no agreement is reached, the party losing the lawsuit can be
held responsible for refunding the cost. In any case, the
mediator’s activities should not be considered secondary activities, and serious attention should be given to
make them more desirable by professionals.

One of Armenia’s most significant arbitration
issues is that there is no public trust towards arbitral tribunals. Independence and impartiality of the
Arbitration court is a fundamental principle. As it is
commonly perceived, it is “of fundamental importance
that justice not only be done but should manifestly and
undoubtedly be seen to be done,” as Lord Hewart CJ
said . As far as the definition of the two fundamental
requirements is concerned, “an impartial arbitrator, by
definition, is one who is not biased in favor of, or prejudiced against, a particular party or its case, while an
independent arbitrator has no close relationship financial, professional, or personal - with a party or its
counsel.” Thus, those two concepts are usually seen as
the two sides of the same coin .
The lack of mechanisms, criteria, and guidelines
for revealing the conflict of interests of arbitrators is a
big problem in Armenia. Although, according to the
law, each institution must have its own rules of conduct
for arbitrators, in a small market like Armenia, where
there is a high probability that the arbitrator examining
the case and the party’s representative will have a conflict of interest, more stringent and legislative solutions
are needed . There are many cases when the head of the
arbitration institution, most of the arbitrators included
in the list of arbitrators of the same institution, and the
parties’ representatives applying for arbitration work in
the same law firm. For example, there is a massive
issue with the financial arbitral tribunal of Armenia.
Given that financial arbitration (hereinafter referred to
as FAC) was established by the RA Bankers
Association, its independence and impartiality have
been a subject of numerous discussions and studies.
Several provisions allow us to state, that in the
classical sense, the FAC is a typical example of a pocket Arbitration court that has a close relationship with its
founder and protects his interests, so there are a number of problems in terms of its independence and
impartiality. In its legal form FAC is an institution,
which means that it has its activities and management
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characteristics and a close relationship with the
founder. Members of the Bankers Association are
banks and they created the Association to protect their
interests. Financial arbitration operates based on the
Charter approved by the RBA (Art. 62.2 of Civil
Code). The RBA is responsible for the FAC’s obligations (Art. 62.4 of Civil code), so we can conclude that
the SBA is interested in the proper activities of the
FAC and can interfere with the FAC’s actions.
The Report on “the Rule of Law and Justice
Through Arbitration Following the Example of FAC
(hereinafter Report) published in 2014 assessed this
situation as a possible case of bias. “Trust and faith in
the relationship between the RBA and the FAC, as well
as legislation, allow us to conclude that the FAC may
be biased in resolving disputes between an institution
created by financial organizations and these organizations.” .
We fully agree with the opinion expressed, and
because such a bond exists, FAC will not act against
the interests of its founder in case of disputes, which
already indicates the limited independence of this arbitration court and in some instances, possible biased
decisions.
Such a narrative of FAC prevents society from
applying to it. We believe that we need independent
arbitral tribunals so that society will be sure that there
is no possibility that the tribunal will somehow be
biased.
The other issue with the arbitration in Armenia is
that the arbitration clause in agreements is not considered an exclusive agreement that excludes the dispute
in court. According to the current legal regulations, the
court of the first instance leaves the claim or application without examination if, before the end of the time
limit set for the submission of a response to the claim,
the defendant refers to the arbitration agreement
between the parties to submit the dispute to the arbitral
tribunal, provided that the possibility of applying for
arbitration based on the agreement still exists .
We believe such regulation is ineffective if we
strive to develop ADR in Armenia and make it as trustworthy as possible. The non-mandatory nature of the
arbitration clause gives arbitration a secondary role,
and the arbitration clause is not being taken seriously.
Such an opinion derives from the principle of the parties’ free will, and if such an agreement is reached, then
appropriate legal mechanisms should be created to
ensure each party’s right to arbitration.
The promotion of Alternative Dispute Resolution
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(ADR) mechanisms is strongly linked to the idea of
justice in the 21st century. Armenia is not an exclusion
and steps shall be taken to increase the use of mechanisms in Armenia as well. Using ADR to dispute resolution will be very good for Armenia’s society and will
change the narrative from winning/losing to compromising and efficiency. ADR is necessary to ensure that
access to justice is not served late and the business
interests, for example, are still actual. Armenia is a
developing country with a sensitive economy, and in
order to promote business transactions and major contracts, we need to establish fast, accessible, and efficient mechanisms.
Current Armenian regulations only consider arbitration and mediation as methods of ADR. However,
there are other effective methods that can greatly
impact dispute resolution practice in Armenia. As of
now, negotiations and expert examinations can be
implemented as ADR methods to help decrease the
workload of the judiciary. Negotiation allows the parties to meet in order to settle a dispute. The main
advantage of this form of dispute settlement is that it
allows the parties to control the process and the solution.
Expert determination is also a handy mechanism
which is described as an alternative process to court litigation or arbitration in which an appointed expert
decides an issue (issues) in a binding way . In expert
determination, the parties appoint an expert in the relevant field to reach a binding decision on an issue that
is often technical or legal.
In regards to arbitration, one of the main reasons
for lawyers’ resistance to advising clients to include
arbitration clauses in commercial contracts or agree to
arbitration had been the absence of an appeal mechanism on arbitrators’ awards. According to the 34th article of the law on “Commercial Arbitration” of the RA,
the decision of the arbitrary tribunal may be declared
invalid by the court in specific cases established by the
same article, except for this method are no ways of
appeal for arbitral awards. This may cause the feeling
of uncertainty towards arbitral awards and prevent
society from using this. We believe there should be
amendments to the current regulations, and a mechanism of appeal should be added.
The 21st century has proved that IT can significantly impact almost every aspect of our life, and ADR
is not an exception. The concept of e-arbitration is
being considered widely nowadays, especially after the
world faced a significant pandemic such as Covid-19.
In the 21st century, people use e-arbitration instead of

face-to-face arbitration to make the process as efficient
and fast as possible.
The idea of e-arbitration was firstly introduced in
1996 when arbitration was conducted by solely using
electronic proceedings . L. Markert and J.Burghardt
define e-arbitration

.
E-arbitration was widely used during the Covid19 pandemic also in international arbitral tribunals
such as ICSID and others. The use of IT for e-arbitration has the following aspects:
First, and most apparent, information technology
is used for written communication. According to an
International Chamber of Commerce (ICC)
Commission Report published in 2017 regarding
“Information Technology in International Arbitration”
(ICC Commission Report 2017), once the arbitral tribunal is constituted, written communication between
and among the parties, the arbitrator(s) and the administering body often takes place exclusively in electronic form, with e-mail being the means of choice .
Second, arbitral participants may transmit or store
documents using cloud-based file-storing applications.
Several case-management applications have been
developed and made available by major arbitral institutions to satisfy the needs of arbitral practice .
Third is using video conferencing mechanisms
when, for example, witness examination is needed.
Some authors doubt e-arbitration for confidentiality issues, but we can firmly state that advanced modern technologies enable fully end-to-end encrypted
video conferencing solutions to ensure everything is
confidential and controllable.
The main advantage of implementing the e-arbitration procedure is that it is cost-effective, speedy,
trustworthy, and efficient.
The main disadvantage can be the validity of an
online agreement reached through e-arbitration via email. To understand the issue of the validity of e-contracts, we should first determine the definition of a
contract. According to the 450th article of the Civil
Code of the RA a contract may be entered into in a
written form upon signature of parties through drawing
up a single document,
?

53

2021
3 (55)

. When concluding a contract via electronic communication, unless other requirements regarding the
form of such contract are prescribed by law, an electronic document not protected by an electronic digital
signature shall have the same legal effect as any document signed by hand by a given person. Hence, it can
be concluded that the agreement reached through earbitration will not have validity issues.

Moreover, recently the Ministry of Justice has
presented the law amendment package, which determines the definition of e-contracts. This amendment
package is intended to add a new paragraph according
to which e-contracts concluded via login, use, or
exchange of information in an electronic portal shall be
considered as properly concluded. Such an amendment
will cut all doubts about the issue of the validity of earbitration agreements.
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§ì³ñ¹³ÝÛ³Ý ¨ ·áñÍÁÝÏ»ñÝ»ñ¦ êäÀ, Çñ³í³µ³Ý

²Ûë Ñá¹í³ÍáõÙ ùÝÝ³ñÏíáõÙ »Ý Ð³Û³ëï³ÝÇ Ð³Ýñ³å»ïáõÃÛáõÝáõÙ í»×»ñÇ ³ÛÉÁÝïñ³Ýù³ÛÇÝ ÉáõÍÙ³Ý
(³ÛëáõÑ»ïª ì²È) Ù»Ë³ÝÇ½ÙÝ»ñÇ ÑÇÙÝ³Ï³Ý ËÝ¹ÇñÝ»ñÁ: Ð³Û³ëï³ÝáõÙ ÏÇñ³éíáÕ ÑÇÙÝ³Ï³Ý
Ù»Ë³ÝÇ½ÙÝ»ñÝ »Ý` ³ñµÇïñ³ÅÁ ¨ ÙÇçÝáñ¹áõÃÛáõÝÁ, áñáÝù ½³Ý·í³Í³ÛÇÝ ï»Õ»Ï³óí³ÍáõÃÛáõÝ ãáõÝ»Ý:
ØÇçÝáñ¹áõÃÛ³Ý ÑÇÙÝ³Ï³Ý ËÝ¹ÇñÝ»ñÝ »Ý ÙÇçÝáñ¹Ý»ñÇ áñ³Ï³íáñÙ³Ý Ùßï³Ï³Ý Ñ³ÝÓÝ³ÅáÕáíÇ
µ³ó³Ï³ÛáõÃÛáõÝÁ ¨ ³ÛÝ, áñ ¹³ï³íáñÝ»ñÁ í»×»ñÁ ã»Ý áõÕÕáñ¹áõÙ ÙÇçÝáñ¹áõÃÛ³Ý:
²é³ç³ñÏíáõÙ ¿` ëï»ÕÍ»É Ùßï³Ï³Ý Ñ³ÝÓÝ³ÅáÕáí ¨ Ñ³Ýñ³ÛÇÝ ù³Õ³ù³Ï³ÝáõÃÛáõÝª ÙÇçÝáñ¹áõÃÛ³Ý
í»ñ³µ»ñÛ³É Çñ³½»Ïí³ÍáõÃÛ³Ý µ³ñÓñ³óÙ³Ý Ñ³Ù³ñ: ²ñµÇïñ³ÅÇ ÑÇÙÝ³Ï³Ý ËÝ¹ÇñÁ Ñ³ë³ñ³ÏáõÃÛ³Ý
ÏáÕÙÇó ï»Õ»Ï³óí³ÍáõÃÛ³Ý ¨ íëï³ÑáõÃÛ³Ý å³Ï³ëÝ ¿: ²é³ç³ñÏíáõÙ ¿ ù³ÛÉ»ñ Ó»éÝ³ñÏ»É
³ñµÇïñ³Å³ÛÇÝ ïñÇµáõÝ³ÉÝ»ñÇ ³ÝÏ³ËáõÃÛáõÝÝ áõ ³Ý³ã³éáõÃÛáõÝÝ ³å³Ñáí»Éáõ Ñ³Ù³ñ: ì²È
Ñ»é³ÝÏ³ñÝ»ñÁ Ð³Û³ëï³ÝÇ Ð³Ýñ³å»ïáõÃÛáõÝáõÙ ì²È Ù»Ë³ÝÇ½ÙÝ»ñÇ ³ÛÉ ï»ë³ÏÝ»ñÇ ·áñÍ³ñÏáõÙÝ »Ý,
ÇÝãåÇëÇù »Ý` µ³Ý³ÏóáõÃÛáõÝÝ»ñÁ, ÷áñÓ³·Çï³Ï³Ý áñáßáõÙÁ ¨ ¿É»ÏïñáÝ³ÛÇÝ ³ñµÇïñ³ÅÁ: ì»ñÉáõÍí³Í
»Ý ¿É»ÏïñáÝ³ÛÇÝ ³ñµÇïñ³ÅÇ ÑÇÙÝ³Ï³Ý ³é³í»ÉáõÃÛáõÝÝ»ñÝ áõ Ã»ñáõÃÛáõÝÝ»ñÁ:

Þðèñò â “Âàðäàíÿí è ïàðòíåðû” ÎÎÎ

Â ýòîé ñòàòüå çàòðîíóòû îñíîâíûå ïðîáëåìû ìåõàíèçìîâ ÀÐÑ â Ðåñïóáëèêå Àðìåíèÿ. Îñíîâíûìè
ìåõàíèçìàìè, èñïîëüçóåìûìè â Àðìåíèè, ÿâëÿþòñÿ àðáèòðàæ è ïîñðåäíè÷åñòâî, î êîòîðûõ ìàëî êòî çíàåò.
Îñíîâíûìè ïðîáëåìàìè äëÿ ìåäèàöèè ÿâëÿþòñÿ îòñóòñòâèå ïîñòîÿííîãî êîìèòåòà ïî êâàëèôèêàöèè ìåäèàòîðîâ
è òî, ÷òî ñóäüè íå íàïðàâëÿþò ñïîðû â ìåäèàöèþ.
Ïðåäëàãàåòñÿ ñîçäàòü ïîñòîÿííûé êîìèòåò è ãîñóäàðñòâåííóþ ïîëèòèêó ïî ïîâûøåíèþ îñâåäîìëåííîñòè î
ìåäèàöèè. Îñíîâíûå ïðîáëåìû, ñâÿçàííûå ñ àðáèòðàæåì, ýòî íåäîñòàòîê îñâåäîìëåííîñòè è äîâåðèÿ ñî
ñòîðîíû îáùåñòâà. Ïðåäëàãàåòñÿ ïðèíÿòü ìåðû äëÿ îáåñïå÷åíèÿ íåçàâèñèìîñòè è áåñïðèñòðàñòíîñòè
àðáèòðàæíûõ ñóäîâ. Ïåðñïåêòèâû ÀÐÑ â Ðåñïóáëèêå Àðìåíèÿ - ðåàëèçàöèÿ äðóãèõ âèäîâ ìåõàíèçìîâ ÀÐÑ, òàêèõ
êàê ïåðåãîâîðû è ýêñïåðòíîå çàêëþ÷åíèå, à òàêæå ýëåêòðîííûé àðáèòðàæ. Ïðîàíàëèçèðîâàíû îñíîâíûå
ïðåèìóùåñòâà è íåäîñòàòêè ýëåêòðîííîãî àðáèòðàæà.
.
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